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Protocol, defines a refugee as:

"A person who owing to a well-founded fear of lmpipersecuted for reasons of race, religion,
nationality, membership of a particular social groor political opinion, is outside the country oish
nationality and is unable or, owing to such feammwilling to avail himself of the protection dféat country;
or who, not having a nationality and being outdiae country of his former habitual residence assalt of
such events, is unable or, owing to such feamygilling to return to it"

Certain key terms which have been defined in ®&liconvention are of importance in order to
understand the way these procedures operate. ahese

PERSECUTION:

The convention proposes, as a minimum level oéfréhat refugees should receive .Despite the fact
that the risk of persecution is fundamental to tiigee definition. The word "persecution” itsedf not
defined in the Convention. Articles 31 and 33 adlud those whose life or liberty "was" or "would"be
endangered, so obviously it includes the risk cdtldeor the risk of torture, or cruel, brutal ohiman
treatment or punishment. A few commentators arbaé o definition was felt required as its meanivas
well clear from past instruments and experiencieerst propose it was purposely left unclear all tiogein
order that newly emerging forms of persecution widue covered. Whatever the reasons, the reality is that
the Convention does not legally characterize petgetis a strong sign that, on the ground of tkigeeience
of the past, the drafters planned that every sifigiure type of persecution should be coveredhleyt¢rm.
However the Council of Europe which attempted tovjate direction on what constituted persecution
included a non-exhaustive list in the Qualificatidmective of acts that could be considered persecisuch
as:

Acts of physical or mental violence, including aofssexual violence; legal, administrative, police,
and/or judicial measures which are in themselvssruininatory or which are implemented in a discnatory
manner; prosecution or punishment, which is dispriognate or discriminatory; denial of judicial reds
resulting in a disproportionate or discriminatognjshment; prosecution or punishment for refusgedorm
military service in a conflict, where performinglitairy service would include crimes or acts fallingder the
exclusion clauses as set out in Article 12(2). Peesecution at issue also does not need to have bee
committed by a State actor, persecutory acts camhiby non-state actors may qualify under the 1951
Convention where the State is unwilling or unablerotect the individual claiming refugee status.

Asylum Seeker

A Person within a State Party or in a state whéRHCR is allowed to operate, and who has
applied for recognition as a refugee.
Well-founded fear:

Individual States have interpreted the 1951 Cotweis requirement of a well-founded fear of
persecution to require asylum seekers to show ttiexe is a reasonable possibility that they wilffesu
persecution if returned to their country of natiityeor habitual residenceThis is considered to be both an
objective and subjective standard. Although welifded fear refers to a future threat of persecution
individuals who have faced persecution in the pasipresumed to have a well-founded fear.

RELATION OF PERSECUTION AND THE GROUNDS METIONED IN ARTICLE 1 OF
CONVENTION ON REFUGEES 1951:

There must be a causal nexus between one ofb@founds and the persecutory act. In practice,
this means that applicants must show that one efptbtected grounds was or will be at least ondraken
reason for the persecution.

* The concept of the refugee in international 14860), 87 JDI 928 at 970
®Council of Européfhe Qualification Directive of Até\rt 6

®Matter of Mogharrabi, 19 I&N Dec. 439 (BIA 1987).

"Immigration Rules, 2012, S.I. 2012/11, Art. 339 K.).
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RACE, RELIGION, NATIONALITY

The asylum applicant need not actually possesgabial, religious, or national characteristic in
question provided that characteristic was attridutethe asylum seeker by the persecutor and isetson
for the persecutiof.

POLITICAL OPINION
Like the above three grounds, political opinionyrba imputed to the asylum-seeker. There is some
debate as to whether neutrality may qualify asliiged opinion for the purposes of obtaining asyldi

MEMBERSHIP IN A PARTICULAR SOCIAL GROUP
There is still a lack of consensus as to whatstitutes a particular social group and whether
classes of persons not included in the 1951 Cororemtho nonetheless face persecution, such as wamen
homosexuals, fall within this category. The CoumiEurope has stated that persons may be condidere
constitute a particular social group when they slmicommon immutable characteristic, that is, sbhimgt
innate to their being or so fundamental to theingeahat they cannot be expected to change it,leve a
distinct identity within their country of nationsafior habitual residence because they are perceisduking
different by that society?
The convention on Refugees has its roots in Artigl of UDHR 1948, which established the right
to seek asylum in other country in the event ofseeution. The convention is centerpiece of refugee
protection regime in the world. Originally this a@mtion was made for the refugee of Europe duestwi&d
World War. However soon after it cold war and othewly independent state tensions created hugexiofi
refugee which was now global in nature therefor@wercome this scale and extent of refugee criBes.
time and geographical limitation was removed by phnetocol* of 1967, now the conventinwill have
universal coverage, this convention also get sthemgby regional treaties on refugee like
a) The 1966 Bangkok Principles on Status and TreatofeRefugees
b) The 1969 Organization of African Union Conventfbn
c) The 1976 Council of Europe's Recommenddtion
d) The 1984 Cartagena Declaratidon
e) The 2004 European Union's Council Directive on mimn standards for the qualification and status of
third country nationals and stateless Personsfageaes or as persons who otherwise need interrétion
protection and content of the protection gratted

f) The American Declaration on the Rights and Dutigglan'® (art. 27)

g) The American Convention on Human Righi@rt. 22)

8Council of Européfhe Qualification Directive of As; Art 10(2)

*Matter of Acosta, 19 I&N Dec. 211 (BIA 1985)

¥Council of Européthe Qualification Directive of Acté\rt 10(1)(d)

Hprotocol Relating to the Status of Refugees; 4 td 967

121951 convention relating to the status of refugees

13 Asian-African Legal Consultative Organization (ABD), Bangkok Principles on the Status and Treatment of
Refugees ("Bangkok Principles31 December 1966

YOrganization of African Unity (OAU)Convention Governing the Specific Aspects of Ref@geblems in Africa
("OAU Convention")10 September 1969,

15 Council of EuropeRecommendation 787 (1976) on Harmonisation of Biligy Practice under the 1951 Geneva
Convention on the Status of Refugees and the 1&8@del, 16 September 1976

®Colloquium on the International Protection of Refeg in Central America, Mexico and Panar®2 November 1984

YEuropean Union: Council of the European UniGouncil Directive 2004/83/EC of 29 April 2004 onrfiium
Standards for the Qualification and Status of THrmuntry Nationals or Stateless Persons as Refugeas Persons

Who Otherwise Need International Protection and@oatent of the Protection Grante80 September 2004
BAmerican declaration of the rights and duties ohmBhe Ninth International Conference of Americaat&s, Bogota,
Colombia, 1948)
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h) The African [Banjul] Charter on Human and PeopRights® (art. 12)
i) The Arab Charter on Human RigHitgart. 28)

j) The Cairo Declaration on Human Rights in Isfafart. 12)

k) The European Convention on Human Rightarts. 2, 3, and 5)

) The ASEAN Chartéf [Article 1(7)]

EXCEPTION OF 1951 CONVENTION RELATING TO THE STATUS OF REFUGEES

This convention has some exception which may be summarized asfollow:-

a) Any person who has committed war crime against mimya

b) Any person who has committed serious non-politicahe.

c) Any person guilty of action contrary to the prirlefpand purpose of united nation.

d) Any person who is the beneficiary of the protectimrassistance of any UN agency except UNHCR for
example UNRWA® for Palestine refugees

e) Any person who have a status similar to the natsooithe country where he/she have taken asylum.

In 2001, States parties issued a Declaration reaffg their commitment to the 1951 Convention and
the 1967 Protocol, and they recognized in partictiet the core principle of non-refoulement (Non-
refoulement is a rule of international law whichifials the returning of a victim of persecution tie/her
persecutor. Generally, the state actor is a petsgcs embedded in customary international FAwUnder
Article 2 of convention, the refugees are duty lbtm follow rules and regulation of hosting counsiyd to
do all needful thing to maintain public order oeittpart. Article 3 says about the duty of contragtates to
be none discriminating as to religion, race andnboguof origin of refugee. However breach of Aréic3 is
observed some time by authorizes of the hostingitcpuArticle 4 gives freedom as much as to theéonai
of hosting country with regard to the religion atsdeducation to their children .Article 5 declénat the right
given to refugee under this convention is minimuandard which every contracting state have tolfafid
if they want to give some additional benefit thhaeyt are free to do so

Chapter Il of the convention deals with the juraistatus of refugee and declare that the personal
status of refugees will be governed by laws ofdbentry of his/her domicile and if he/she has nmibde
than in that case by the law of country of hisdesce. Rights which are by the virtue of persotatls for
example right attached to marriage must be respdmtehosting state. However refugee has to follbev t
formalities of compliance of hosting state. Rigtutproperty moveable or immoveable shall meetsatlto
the level of a foreigner in the hosting countrytigtic and intellectual property right of refugdeal not be
less than that of nationals of hosting country.ugegs has the right to association (nhon politiaa) Access
to the court not less than that of foreigner inlbsting country.

Chapter Il of convention deals with the wages antployment and says that refugee will be given
the maximum freedom for employment and wages whiehgiven to the national of a foreign country and
restrictive measures will be applied on refugeectvhis imposed on the employment of foreigners Ifar t
protection of domestic labour market. However rlefugee has stayed for 3 years in the hosting cpumt
he/she has a spouse who possess nationality afitpastuntry or he/she has children having natioyali the
country of residence than in these cases the aiatripolicy of contracting state can be appliedhtem The

19 Organization of American States (OA8)nerican Convention on Human Rights "Pact of Sase JGosta Rica" (B-
32), 22 January 1969

2 Organization of African Unity (OAU)African Charter on Human and Peoples' Rights ("Bégjharter"), 27 June
1981.

| eague of Arab Statesrab Charter orHumanRights, 15 September 1994

#Organization of the Islamic Conference (OIChiro Declaration on Human Rights in Islam, 5 Aug2@15.

3 Council of EuropeEuropean Convention for the Protection of HumarhRigind Fundamental Freedoms, as
amended by Protocols Nos. 11 and 440November 1950

#Association of Southeast Asian Nations (ASEANSEAN Human Rights Declaratioh8 November 2012

% United Nations Relief an@/orks Agency for Palestine Refugees in the Neat Ea

% Ministerial Meeting of States Parties, Geneva,tSaviand, 12-13 December 2001, UN Doc. HCR/MMSP1209, 16
January 2002.
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hosting state will also accord sympathetic consiti@n to make refugee at par with their own natiana
respect of wages and employment but not less thathe foreign nationals in the contracting state of
residence

Chapter IV deals with welfare regime which includ&oning, housing, public education, public relief
and social security all such support and facilitshsll be given to the nationals of the contractitate.
However in case of housing and higher educationraoting state can differentiate refugee to thathefr
own nationals but not below to the maximum levelegi to the foreign nationals in the contractingesta
Article 32 prohibits the expulsion of refugee sawethe ground of public order and national secuAtyicle
34 says about naturalization of refugees as a psoo€ assimilation and this should be done as s®on
possible and contracting state will try to reduce tost and charges of such proceedings. Articleezfis
with case of dispute between the parties and fer dbttlement of any such case must be referred to
international court of justice by any party to thispute.

UNIVERSAL DECLARATION OF HUMAN RIGHTS”

The opening lines of preamble of UDHR make it alamtly clear that the rights given it will
applicable to all of humankind including refugelesse golden words are:-

“Whereas recognition of the inherent dignity andtleé equal and inalienable rights of all membershef
human family is the foundation of freedom, justcel peace in the world®

Article 2 of it further make this point clear ththe right under it will be applicable to all irresgive
of any kind of status and classification of persdhis declaration is not a treaty, so it cannetldgally
binding, but some political thinkers are of theropn that this declaration’s acceptance by majaftpation
over a period of 60 years make it a customary iatgsnal law which are legally binding in natureowever
this declaration is an expression of all membetestat the same time it is a minimum fundamenthiesof
modern era mankind. Nevertheless this declaraajuiding light for many legally binding agreemeatsl
in event of absence of any settle principle of mwreaty UDHR became the scale for judging andhtak
appropriate action. Article 3 says about the rightife, security and liberty of every person. Aally an
asylum seeker core objective of moving out of l@sfountry of residence is same as mention in lergcof
UDHR

Article 14 is the root of refugee laws in genetdftarticle says about the right to seek asylum but
with exception imposed by sub clause 2 of the sartiele which declare that in case of genuine pcosien
due to non political offence or by acts against phimciples and the purposes of the United Nation f
example crime against humanity, war crime and cageinst peace.

Article 5 of UDHR says about torture, cruel, inhumand degrading treatment or punishment shall
not be given to anyone. However by not allowingugefe to escape from the territory where they are
subjected to torture and killing is indirectly caanty to Article 5 of UDHR by omission of protectiaa the
refugee. Article 9 also became operational in aafseefugees which gives right and protection adains
arbitrary arrest, detention and exile. Article 9)3§2/es right to everyone to leave his own coumiryo any
country and to go back to his own country. this bansimilar to non refoulement and repatriatightiof
refugee.

Article 16(3) declares family to be basic and naltumit of society therefore family is entitled lhe
protected by state and society, but contrary soihetime one or two member of the family are giasylum
and other are denied or family member are putdifferent camp on the basis of unreasonable dogdinhat
individuals refugee like in case of Tamil refugedndia, where hundreds of male member of familese
put into observation camp on the doubt of well wisbf L.T.T.E®. Similarly in case of Rohingya refugees it
is very common trend now that families are breakluipng transit journey and sometime by arresttaundan
trafficking

?’General Assembly resolution 2170k 10 December 1948 at tRalais de ChaillotParis

% preamble of UDHR

| iberation Tigers of Tamil Eelam is a separatistugr which began its armed campaign in support abnity’s rights
in Sri Lanka in 1983.
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Article 22 and 25 of UDHR gives right related taisb security, economic, cultural and social right
everyone expressively in addition to the right tstandard of living which is conducive for healtitluding
food, housing, clothing, and medical care .Righséeurity in case of sickness, disability, unempiet,
widowhood, old age, lost or lack of livelihood una@é&cumstances beyond his/her control. Speciahétn,
care and assistance should be given to motherhaddchildren. Article 23 gives right of work and
employment, without any discrimination with regéod/Vages and work.

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS®

India is a state party to this covenant and hersca @ontracting party all provision of it are to
enforced by government and state machinery ICCRRstep toward protecting the civil and politiaght of
all humankind and recognized the instructive digaitached to every individual, at the same timégeawour
to promote condition within states for the full @pjnent of such rights as mentioned in the coverime.
contracting states parties are obligated to uphbldast basic human rights and are bound to takslative,
administrative and judicial measures with an olyecto protect the rights mentioned in this coverard to
provide an effective mechanism for speedy redressalich right in the event of violation. This coamt
along with its two protocols (first optional prottand second optional protocol for abolition of death
penalty?) are essential part of international bill of hummiayhts®

ICCPR had a preamble with 53 articles, broadlyddd into six parts. Part 3 deals with the rights
themselves (Articles 6 — 27). Some of them are apgiicable to refugees which are as follow:
Article 6 of the covenant declare that everyoneehaght to life irrespective of nationality sowiill also
applicable to refugees and asylum seeker rightedabes not mean only surviving but dignified ldad other
inherent thing attached to it for its proper enjeytnand development. Article 7 says about proluibitf
torture, inhumane, cruel and degrading treatmerit isscommon phenomena whenever refugees try $8 pa
international border they are treated in contraventf the rights provided by this article spegiddly police,
border forces and other law enforcement agencid@isl& talk about right to liberty and security @fery
person within the boundaries of contracting sta@esvision of this article gives rights againstitevy arrest
and detention and also direct the authorities seaaf arrest and detention, the detainee must d@uped
before competent authority promptly and the matheuld be disposed of as soon as possible or stttlea
detainee must be released on bail so that his daffiberty does not violates. Article 12(1) giveght to
movement and freedom to choose his/her residenbeclause 4 of the article provide right to entisrdwn
country (repatriation). Whereas sub clause 2 peovight to leave his/her own country

Article 13 gives right against expulsion of aliemieh include refugees also, except in case where
there is compelling ground of national security.wéwer even under such security threat reason naist b
recorded and same will be submitted before competethority for its review. Article 16 provide rigto
recognition as a person before law many time refsgend asylum seeker are not given this right oy la
enforcement agencies. Article 17 gives right adgaim®rference of any person privacy, family, arae.
However in name of security reviews and checking tight of refugees are violated sometime by state
machinery. Article 23 declare family and marriage tundamental element of society and ever oneighs
to marry and have family. Article 24 says that gvehmild have right to registered his/her name imiaukedly
after his/her birth and also have right to acquaireationality. Article 26 declare that there shobkl no
discrimination as regard to equal protection of ldne so there must be parity of relief and othendfits
provided to the refugees of different origin andiovality but in India we notice that some classafiigees
are taken care of more than the other without ftpaimy rational ground for this differential apprbac

30 UN General Assemblynternational Covenant on Civil and Political Righ.6 December 1966

3L UN General Assembly)ptional Protocol to the International Covenant @ivil and Political Rights 19 December
1966,

32 UN General Assemblygecond Optional Protocol to the International Coareinon Civil and Political Rights, Aiming
at the Abolition of the Death Penalt}5 December 1989

%3 UN General Assemblynternational Bill of Human Rights.0 December 1948
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INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS*

This covenant’s preamble recognizes all rights esmated in it by the virtue of humanity and inherent
dignity of every person. India ratified and accetiethe ICSCR on 10 April 1979. It contain right related to
reasonable standard of living, including food, kiog, health and housing( article 12 ) and the trigh
education (Article 13J° Article 6 and 7 says about right to work and equages for equal work and to
achieve this contracting state shall used vocaltiand technical guidance and training programs, tayndo
provide full and productive employment. Article $v&s right to social security to all living undenet
contracting state. Article 10 provide the protectio family and recognizing it as a basic unitysotiety,
mothers should be given special care and protebebéore and after the birth for a reasonable tievdop and
young person and children should be protected apgosted by state to avoid exploitation

CONCLUSION:

There are three traditional durable solutions &r#fugee problem:

a) Resettlement in third countries

b) Local integration

¢) Voluntary repatriation( organized repatriation apdntaneous repatriation)

Presently, great stress is laid on the solutioroddintary repatriation which is described as theald
and the most desirable solutfGnAccording to the opinion of UNHCR, for India lddategration is the best
solution and also easily achievable as Indian $pdge culturally, socially, religiously multi dimeional
therefore refugees from different part of the warésh be assimilated with best suited communitylalobg to
them

3 UN General Assemblynternational Covenant on Economic, Social and @ualt Rights 16 December 1966
% International covenant on economic, social antlcail rights 1966

% Rajeev DhavarRRefugee Law and Policy in InqRILSARC, New Delhi,2004); pg-65

37B.S. Chimni (ed.), International Refugee Law 3&I& Publications, New Delhi, 2000), p-331

Available online at www.lsrj.in



