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SHOULD INDIA FOLLOW SUIT WITH US IN IMPLEMENTING
STRINGENT RULES IN CORPORATE GOVERNANCE ACT LIKE

SARBANES—OXLEY AND GLASS-STEAGALL

Dr. Aditi R Khandelwal
Assistant Professor, The lIS University, Jaipur.

ABSTRACT
rporate Governance refers to the best practices to
be followed by the Companies to make sure that the
stakeholders are not cheated and everything that

happens in the company happens in the best interest of its

stakeholders. Thus corporate governance is the acceptance
by management of the inalienable rights of shareholders as
the true owners of the corporation and of their own role as
trustees on behalf of the shareholders. It is about
commitment to values, about ethical business conduct and
separating personal and corporate funds in the
management of a company.

KEYWORDS :Sarbanes—Oxley and Glass—Steagall , ethical
business conduct and separating personal.

AIMS OF CORPORATE GOVERNANCE

1. To mitigate and prevent any conflict of interest between
management of the company and its stakeholders which
include the processes, customs, policies, laws, and
institutions which have impact on the way a company is
controlled.

2. To accomplish nature and extent of accountability of
peopleinthe business.

3. To establish mechanisms that try to decrease the
principal—agent problem.

4. By doing all the above it intends to increase the
confidence of shareholders and investors capital-market.

Conflict of interest among stakeholders is a
common problem which is encountered by every country
whether U.K, U.S, Australia or Bangladesh. So a lot of
countries have formed a lot of laws to fight this problem.

Some of these laws which have been
effective are Sarbanes Oxley Act which
was formed in U.Kand Glass Steagall Act
formed in U.S. These are the two laws
which lam goingto discussin this paper.

Sarbanes Oxley Act

The Sarbanes—Oxley Act was
formed in the year 2002 in United
Kingdom. It is baptized after sponsors
U.S. Senator Paul Sarbanes (D-MD) and
U.S. Representative Michael G. Oxley (R-
OH). Though it is commonly referred to
as Sarbanes—Oxley, its official
nomenclature is 'Public Company
Accounting Reform and Investor
Protection Act' as used in the Senate
and 'Corporate and Auditing
Accountability and Responsibility Act'
used in the House. When in United
States, it is referred to as Sarbanes—
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Oxley or Sarbox or SOX and represents a federal law which sets new or enhanced standards for all U.S.
public company boards, management and public accounting firms. The act contains 11 titles, or
sections, ranging from additional corporate board responsibilities to criminal penalties, and requires
the Securities and Exchange Commission (SEC) to implement rulings on requirements to comply with
the law. The act also covers issues such as auditor independence, corporate governance, internal
control assessment, and enhanced financial disclosure. It was enacted during the president ship of
George W Bush.

KEY PROVISIONS UNDER THIS LAW

1. Section 302: Disclosure controls — This section of the Act mandates a set of internal procedures
designed to ensure accurate financial disclosure. Under this all the signing officers of different
documents pertaining the financials of the company must certify that they are “responsible for
establishing and maintaining internal controls” and “have designed such internal controls to ensure
that material information relating to the company and its consolidated subsidiaries is made known to
such officers by others within those entities, particularly during the period in which the periodic reports
are being prepared.” By this it is made sure that nobody puts his or her signature without
authenticating the validity of documents.

2.Section 401: Disclosures in periodic reports (Off-balance sheetitems) - First Enron and then Lehman
Brother case made it necessary to include provisions in the act which could also make management ofa
company accountable for off balance sheet items which bear a significant impact on the stability of a
company. These include usages of special purpose vehicles and other such instruments which have
been used by the company to raise money from the public.

3. Section 404: Assessment of internal control — This section requires management and the external
auditor to report on the adequacy of the company's internal control on financial reporting. This is the
most costly aspect of the legislation for companies to implement, as documenting and testing
important financial manual and automated controls requires enormous effort. It mandates
management to produce an “internal control report” as part of each annual Exchange Act report. The
report must also “contain an assessment, as of the end of the most recent fiscal year of the Company, of
the effectiveness of the internal control structure and procedures of the issuer for financial reporting.”

Glass Steagall Act

Another biggest problem that the governments had in the field of finance and concerning
frauds in public companies was regarding Insider trading and speculation by the high officials of the
companies which led to big financial losses to general public. To administer this Glass—Steagall Act was
enacted in 1933. It is named after its legislative sponsors, Senator Carter Glass and Representative
Henry B. Steagall. The origin country of this act is United States. It is basically banking regulation which
aspires to regulate interest rates in savings accounts and govern other provisions owning other
financial companies like removed the separation that previously existed between investment banking
which issued securities and commercial banks which accepted deposits. The deregulation also
removed conflict of interest prohibitions between investment bankers serving as officers of
commercial banks.

APPLICATION OF ABOVE LAWS IN INDIA
World knows about the biggest financial frauds which happened at Enron, Tyco International,
Adelphia, Peregrine Systems and WorldCom as the biggest punctures in the corporate governance by
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the companies. A new name was added in the list when in 2009 the biggest fraud in the Indian financial
system was revealed which happened in one of the biggest public companies in India which is Satyam
Computers. This showed that on one hand where India is becoming big in terms of market capitalization
it is also becoming big when we see the frauds that India has become prone to because of new
innovations in the financial system in India. Satyam Computers won Golden Peacock Award the very
laurel used for trumpeting its corporate governance norms and its chairman B Ramalingam Raju was
awarded Entrepreneur of the Year Award in 2007 by Ernst & Young. It was revealed that the Auditors of
the company had not enquired well before signing the reports of the company and nobody but Raju
was aware about the fraud and if he had not revealed the fraud nobody would have come to know
about what was going on in the company. Once out in open the fraud raised a lot of questions regarding
the authenticity and work performed by the auditors in the companies. Even after the shortcomings
were revealed the auditors just had to pay some penalty and they were free again.

This has raised a lot of questions that India should also form some stringent laws in this filed so
that criminal liabilities can be set against the auditors and other officials of the company who get
involvedin such deeds.
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